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IN THE 


IHnttEb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA;. 

I 

i 

i 

October Term, 1935. 


No. 647S. 

John L. Hill, Appellant, 
v. 

Emma C. Raymond, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia, entered aft^r the 
Court had directed a verdict for the appellee (herein¬ 
after referred to as the defendant) at the close £>f the 
appellant’s (plaintiff’s) testimony. 

This suit was brought by John L. Hill, tenant, 
against Emma C. Raymond, his landlord, as a result of 
injuries sustained by the plaintiff from a fall c(n the 
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common stairs of the leased premises, caused by the 
failure of the landlord to provide lights between sunset 
and sunrise in the common hallways as was allegedly 
required by law for an apartment or tenement house of 
this kind, which was constructed more than thirty-five 
(35) years ago, and had never been converted into a 
modern apartment and further caused by the failure 
of the landlord to provide treads on the common stair¬ 
ways of the leased premises of a sufficient width as 
allegedly required by the statutes and regulations here¬ 
inafter set forth. 

On the 5th day of January, A. D. 1933, the plaintiff 
rented from the defendant, on a month to month basis, 
two rooms on the third floor in a tenement house or 
flat located at 70fi 17th Street, Northeast, Washington, 
District of Columbia. The plaintiff together with his 
wife and three small children, occupied and used the 
said premises including the stairway in question from 
January 5th, 1 1933, to and including February 15, 1933. 
The defendant was the owner of the said tenement 
house or flat, three stories in height and containing 
four flats, ohe being located on each of the first and 
second floors, and two on the third floor. 

On February 15, 1933, the four flats were occupied by 

as manv families and the common stairwavs were used 
• % 

both during the day and during the night by the plain¬ 
tiff and the other members of his familv during the en- 
tire time of his tenancy. At the top of the stairway on 
the second floor there was a hall or passageway which 

was used bv all the tenants on the second and third 
» 

floors in going to and from their respective flats. There 
was a hall or passageway on the third floor which was 
used bv all the tenants on the third floor in going to 
and from their respective flats. There were no light- 



ing facilities in the hall or passageway on jhe third 
floor, other than a skylight. At one point in the pas¬ 
sageway on the third floor there was a pipe, resembling 
a gas pipe, which protruded from the wall for about an 
inch, which pipe had a cap on it. The treats on the 
stairway leading from the second floor to the third 

. . . . i 

floor were less than nine inches in width and even in¬ 
cluding the nosings were in no case over nine inches. 

It was stipulated at the trial that on February 15, 
1933, the sun rose at seven (7:00) A. M. 

The testimony of plaintiff discloses that on February 
15, 1933, at six-thirty (6:30) A. M.; and prior to sun¬ 
rise, he left his flat or tenement on the third floor to go 
to work. That the third floor passageway and stairway 
leading from the third to the second floor “was awful 
dark”: that the stairs were not provided with a hand 
railing and the plaintiff “sort of felt” his way down 
stairs and after descending three or four steps, plain¬ 
tiff fell and injured his ankle. That during the term 
of the plaintiff’s tenancy he used the stairway both 
during the day and at night. The stairway was! as dark 
on other nights as on the date of the accident jand the 
conditions regarding the passageway, stairway jand the 
treads on the steps, together with the lighting condi¬ 
tions were precisely the same on the date of the plain¬ 
tiff’s fall as thev had been at all other times during 

the term of his tenancv. 

% 

An Act of Congress approved March 19, 1906, as 
amended by Act of Congress approved March 6, 1907, 
Title 25 of the 1929 Code of Laws of the District of 
Columbia, page 366, Section 294, provides as follows: 


Section 1. “That it shall be the duty 
owner, entitled to the beneficial use, rental 
trol of any building three or more stories in 


of the 
or con- 
height, 



or over thirty feet in height, constructed or used 
» • * 7 

or intended to be used as a tenement house, apart¬ 
ment house, flat, hotel, hospital, seminary, acad¬ 
emy, school, college, institute, dormitory, asvlum, 
sanitarium, hall, or place of amusement, or office 
building or store not exempted as in this Act here¬ 
inafter provided, to provide and cause to be 
ereetediand fixed to every such building, connected 
with each floor above the first floor bv easily acces- 
sible and unobstructed openings, one or more suit¬ 
able fire escapes, in such location and numbers 
and of such material, type, and construction as the 
Commissioners of the District of Columbia may 
determine. ” 


The same Act, Title 25 of the 1929 Code of Laws for 


the District of Columbia, page 367, 
vides as follows: 


Section 296, pro- 


Section 3. “That it shall be the duty of the 
owner entitled to the beneficial use, rental or con¬ 
trol of ianv building used or intended to be used 
as set forth in section one of this Act, or anv build- 
ing in which ten or more persons are employed as 
set forth in section two of this Act where fire es¬ 
capes are required, also to provide, install and 
maintain therein proper and sufficient guide signs, 
guide lights, exit lights, hall and stairway lights, 
fire hose, and fire extinguishers in such location 
and numbers and of such type and character as 
the Commissioners of the District of Columbia 
mav determine.” 


The plaintiff introduced in evidence the following 
regulations made bv the District Commissioners on 

V- % 

August 16, 1907, pursuant to authority vested in them 
by the Act of Congress above mentioned, which regu¬ 
lations were certified bv the Commissioners, through 
their secretary, to have been in full force and effect on 
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February 15,1933, and were admitted, over defendant’s 
objection, subject to a Motion to Strike by the defen¬ 
dant, in the event that the plaintiff failed to show that 
the said regulations admitted in evidence were appli¬ 
cable to the building in question. 


< i 


(5) All halls, corridors, passageways}, stairs, 
and exits to fire escapes in buildings usedj and oc¬ 
cupied at night must be lighted from sunset to sun¬ 
rise, as follows: 

White light at head and foot of each flight of 
stairs. 

Same at intersection of halls, corridors, or pas¬ 
sageways, and at least one such light i}ear the 
center of each hallway when same is mqre than 
forty feet long, and one at each guide sign. 

A red light to be placed in each hall, corridor or 
passageway at each approach of a fire escape, ex¬ 
cept when the fire escape is designed to serve only 
the room or suite which has direct acces^ to it.” 

Harry Mallory, an Assistant Building Inspector for 
The District of Columbia, testified that his department 
was charged with the duty of enforcing the buildin 
and fire regulations in the District of Columbian 
Mr. Mallory was then asked the following Question 
by counsel for the plaintiff, relative to Section 5 of 
the building regulations above referred to: 


or 

& 


“Mr. Mallorv, Will you tell us whethe 


those 


regulations will apply to an apartment c[r tene¬ 
ment house three stories in height containing an 
apartment on the first and second floors ^nd two 
apartments for families on the third, four i|n all?” 

Counsel for the defendant objected to the above 
question on the ground that it was the sole duty of 
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the Court to construe and apply said regulations, and 
that there was no evidence to support the contention 
by plaintiff that said regulations were retroactive and 
were applicable to the premises in question. The Court 
sustained the objection and allowed the plaintiff an 
exception. 

Plaintiff thereupon introduced into evidence the fol¬ 
lowing building regulations made pursuant to the Act 
of Congress dated June 14, 1878, 20 Stats. 131, by the 
Commissioners of the District of Columbia, and certi¬ 
fied bv the Commissioners, through their acting secre- 
tary, to have been in full force and effect on the 15th 
day of February, 1933, and were admitted, subject to 

a Motion to Strike bv Counsel for the Defendant in 

* 

the event that the plaintiff failed to show that the said 
regulations were applicable to the building in question. 

“A. Interior Stairs. 

1. Requirements applying to all types of re¬ 
quired interior stairs. 

(a) General requirements.—The following re¬ 
quirements apply to all interior stairways consti¬ 
tuting required means of egress. In buildings two 
or more: stories in height, one stairway shall ex¬ 
tend from the first floor to the uppermost floor 
and furnish a means of egress to each and every 
store. If there are additional stairways not con- 
stitutingl required means of egress, such additional 
stairways shall comply with the requirements as 
far as inclosures are concerned, except in special 
cases where open stairs or unprotected vertical 
openings are specifically permitted by occupancy 
egress requirements. 

2. Classification of interior stairs. 

(a) Class A Stairs.—Stairs shall be at least 44 
inches wide. All such width shall be clear of all 
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obstructions except that handrails attached to 
walls may project not more than 3M> inched at each 
side within the required width. There shall be a 
hand-rail on each side of the stairs. If newels pro¬ 
ject above tops of rails, a clear width of at least 
44 inches shall be provided between the fabe of the 
newel and the face of the wall opposite. The rise 
of stairs shall be not more than 7 inches,] and the 
tread, exclusive of the nosings, shall be jnot less 
than 10V-j* inches. No run of stairs shalj consist 
of more than 16 risers between platforms] without 
level landings, and the length and widthjof such 
landings shall not be less than the widt|i of the 
stairs. 

(b) ('lass B Stairs. 1. The maximum bitch al¬ 
lowed for class B Stairs will be 45. Stajrs shall 
have a minimum clear width of 32 inches inside 
handrails. The treads, exclusive of nosings, shall 
be not less than^ inches wide. 

Mr. Mallory, Assistant Building Inspector, was 
asked the following question by counsel for plaintiff: 

4 ‘I)o these regulations relate to all buildings re¬ 
gardless of when thev were constructed?’ 

‘ * i 

I 

Counsel for the defendant objected on the ]ground 
that it was the sole duty of the Court to construe and 
apply said regulations, and that there was no evidence 
whatever to support the contention by plaintiff that 
said regulations were retroactive and applied to the 
premises in question here. The Court sustained the 
objection and allowed the plaintiff an exceptipn. 

At the conclusion of all the testimony for th<^ plain¬ 
tiff a motion was made bv the defendant to h^ive the 
jury instructed to return a verdict in her favor. The 
Court thereupon directed the jury to return a verdict 
in favor of the defendant. 
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ERRORS ASSIGNED BY APPELLANT. 

The Appellant relies on the following assignment of 
errors: 


The Court erred: 

1. In excluding the testimony of Harrv Mallorv, As- 
sistant Building Inspector for the District of Colum¬ 
bia, as to whether under the interpretation given by the 
office of the j Building Inspector to certain specified 
building regulations relating to lights in the common 
hallwavs of tenements and also relating to the width of 
stair treads, these regulations would apply to the prem¬ 
ises involved in this controversy. 

2. In excluding the testimony of Harrv Mallory as 
to whether certain requirements of the Building Regu¬ 
lations applied to structures already erected as well as 
those to be erected. 

3. In directing the jury to bring in a verdict for the 
defendant. 

4. In not allowing the case to go to the jury for a 
determination of the facts in the case. 

5. In rendering a judgment for the defendant. 

ARGUMENT. 

The assignment of errors, five in number, raav be 
grouped for purposes of argument into two groups, 
namelv: 

1. Assignments 1 and 2. 

2. Assignments 3, 4 and 5. 

ASSIGNMENTS OF ERROR NO. 1 and 2. 

In excluding the testimony of Harrv Mallorv, 
Assistant! Building Inspector for the District of 
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Columbia, as to whether under the interpretation 
given by the office of the Building Inspector to cer¬ 
tain specified building regulations relating to 
lights in the common hallways of tenements and 
also relating to the width of stair treads, these reg¬ 
ulations would apply to the premises involved in 
this controversy. 

In excluding the testimony of Harry ^lallory 
as to whether certain requirements of the Build¬ 
ing Regulations applied to structures already 
erected as well as those to be erected. 

The appellee contends that the Trial Court commit¬ 
ted no error in excluding the testimony of the witness 
Harry Mallory, Assistant Building Inspector tor the 
District of Columbia, for the reason that the ivitness 
was asked nothing with respect to the official practice 
of his Department but was called upon by counsel for 
the appellant to personally construe the regulations 
and their application to the building, in question. No¬ 
where in the record is there any attempt on the part 
of the appellant to show either the official practice of 
the building inspectors’ Department or the official in¬ 
terpretation by that Department of the Regulations and 
their enforcement, cited in the statement of the case. 
A study of the particular questions submitted to the 
witness Mallory by the appellant will clearly show 
that the witness’ personal interpretation was being 
solicited instead of the official practice and interpreta¬ 
tion of the regulations by his Department. However, 
it is respectfully submitted by the appellee, that such 
testimony, by the witness Mallorv, would not have been 
proper, assuming that it was the official interpreta¬ 
tion of his Department, for the reason that such inter¬ 
pretation would be of a judicial nature and a i^iatter 
of interpretation to be passed upon by the Court. 
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The appellant cites as authorities in support of his 
contention, the following cases: 

Wilbur v. Texas Company, 59 App. D. C. 275. 

W right, et al. v. Ward man, et aL, 55 App. I). C. 

3 is. 

Coombs v. United States, 55 App. 1). C. 190. 

Commonwealth Bank v. Lucas , 59 App. I). C. 

317. 

Keane v. District of Columbia. 51 App. I). 0. 

160 . 

In the case of Wilbur v. Texas Company, supra, this 
Court sustained the action of the Secretary of the In- 
terior in the .construction of a law concerning oil and 
gas permits and leases. Under a certain Act of Con¬ 
gress, the secretary was authorized to prescribe regu¬ 
lations and was vested with what might be termed a 
judicial power far in excess of any authority delegated 
to the building inspector’s Department concerning 
buildings “already constructed.” The Court in its 
opinion cited the language of the United States Su¬ 
preme Court in Edwards, Lessee v. Darby, 12 Wheat. 
206, 210, 6 L. Ed. 603: 

“In the construction of a doubtful and ambigu- 
ous law, the contemporaneous construction of 
those who were called upon to act under the law, 
and were appointed to carry its provisions into 
effect, is entitled to very great respect.” 

It cannot be rightfully contended here, that the reg¬ 
ulations in question were in the least, either doubtful 
or ambiguous, inasmuch as the said regulations in 
question were susceptible to a certain and definite in¬ 
ter pretat ion, by the Trial Court. 
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The case of Commonwealth Commercial State Bank 
v. Lucas, supra, involved the construction and inter¬ 
pretation of a certain regulation, by the treasury 
Department with respect to a deduction fcjr “bad 
debts”, and this Court reversed the decisioij of the 
Board of Tax Appeals. 

Here again is a law, wherein one of the departments 
of the Government is vested with certain judicial pow¬ 
ers in interpreting the questions of law it is callbd on to 
enforce. The opinion of Mr. Justice Robb, in this case 
cites decisions of the United States Supreme Court 
with respect to the construction of statutes wfyere the 
meaning was doubtful or ambiguous. 

“In Logan v. Davis, 233 U. S. 613, 627, 34 S. 
Ct. 685, 690, 58 L. Ed. 1121, the court said 

‘it is a settled rule that the practical interpreta¬ 
tion of an ambiguous or uncertain statute by the 
executive department charged with its administra¬ 
tion is entitled to the highest respect, and * * * 
will not be disturbed except for very cogent rea¬ 
sons. 


1 7 7 


The cases of Keane v. District of Columbia, supra, and 
Wright v. Wardman, supra, involve the construction of 
doubtful statutes. Coombs v. United States, supra, 
lays down the rule that the established administrative 
practice shall be given great weight in determining the 
meaning of doubtful statutes on the theory that it is 
rightful to rely on an administrative practice. The 
rulings in these cases have no relationship to the ques¬ 
tion involved in the instant case as there was neither 
an attempt to show an established administrative prac¬ 
tice, by the questions propounded to the witness Mal¬ 
lory, nor was there any meaning or interpretation of 
a doubtful statute or regulation to be considered More- 
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over, in the case of Coombs v. United States , supra, 
Mr. Justice Smith, page 191, said: 

“When an enactment clearly expresses the leg¬ 
islative intent, the courts and administrative offi¬ 
cials have no right to amend it by limiting or ex¬ 
tending its scope. An enactment couched in plain, 
unambiguous language is presumed to express the 
full intention of the Legislature, and to mean noth¬ 
ing more and nothing less than just what it says or 
necessarjilv implies. Johnson v. Southern Pacific 
Railway Co., 117 F. 462-465, 54 C. C. A. 508; 
Thomas v. Winne, 122 F. 395-400, 58 C. C. A. 613. 
To hold otherwise would simply pave the way for 
the usurpation of functions which belong exclu¬ 
sively to the legislative department of the govern¬ 
ment. ’ ’ 

The appellant further contends that the regulations 
in question were retroactive and applied to this old 
frame building. 

Appellant further contends that there was no evi¬ 
dence as to the age of the building in question. Never¬ 
theless, there was no attempt on his part to show that 
the building was constructed so as to come under the 
provision of the law which he endeavored to invoke, 

unless such law was in fact retroactive. The onlv evi- 

* 

deuce before the Court came from the appellant him¬ 
self and was to the effect that the building was 35 vears 
old. 

It is a well settled rule that statutes are not retro¬ 
active. In the case of Ohio National Banlc v. Berlin, 26 
App. D. C. P. 218, on page 221, this Court said: 

“It is g universally accepted rule in the inter¬ 
pretation of statutes that they operate prospec¬ 
tively, in the absence of a contrary intention either 
expressed or necessarily to be implied.'’ 
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Appellant further contends that the case of Ewing 
v. Chase, 37 App. D. C. 53, governs the question of 
whether or not these regulations apply to buildings 
alreadv erected. This case involved an accident to a 
patron of a public theatre and referred to a reflation 
which was adopted in pursuance of an Act pf Con¬ 
gress approved Feb. 26, 1892, with respect to jlicenses 
“issued to proprietors or theatres and othef public 
places of amusement.” The Court in this case said on 

i 

page 56: 


“If conditions existed in anv building used as 
a place of public assembly calculated to put human 
life in jeopardy, either those conditions should 
have been eliminated, or the use of the building 
for such a purpose should have been discontin¬ 
ued.” 

I 

Tn the case at bar, the testimony showed that the 
building in question was not what might be properly 
termed an apartment house but on the contrary, a tene¬ 
ment house consisting of 4 flats which building was 

more than 35 vears old. 

* 

It is respectfully submitted that the Act of Congress 
cited in the case of Ewing v. Chase, supra, was intended 
for the public safety in theatres, and other public 
places of amusement. 

ASSIGNMENTS OF ERROR NO. 3, 4, AND 5. 

In directing the jury to bring in a verdict for the de¬ 
fendant-*- 

In not allowing the case to go to the jury for a deter¬ 
mination of the facts in the case. j 

In rendering a judgment for the defendant. 

With regard to the error assigned, by the appellant, 


i 
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in the court directing a verdict for the defendant, it 
is contended, on behalf of the appellee, that the law 
is well settled governing directed verdicts. In the case 
of Faucett v. Bergmann, 57 App. D. C. 290, this Court 
held as follows: 

The court may withdraw a case from the jury 
and direct a verdict against the plaintiff where the 
evidence against him is undisputed or of such con¬ 
clusive character that the court in the exercise of a 
sound judicial discretion would be compelled to 
set aside a verdict returned in opposition to it. 

In the case of Gunning v. Cooley, 281 U. S. 90; 58 
W. L. R. 667; 50 S. C. Rep. 231; 74 L. Ed. 720, this 
Court held as follows: 

A mere scintilla of evidence is not enough to re¬ 
quire submission of an issue to the jury, but in 
every case, before evidence is referred to the jury, 
there is a preliminary question for the judge, not 
whether there is literally no evidence, but whether 
there is. any on which a jury can properly proceed 
to find a verdict for the party producing it and on 
whom the onus of proof is imposed. 

Appellant! contends that the owner of the premises 

in question failed to comply with the Act of Congress 

and the regulations cited herein, in that he failed to 

provide proper lighting facilities as well as proper 

stairways. It is respectfully submitted by the appellee 

that the act of Congress and the regulations cited were 

not retroactive in their scope, and for this reason do 

not apply to the building in question which testimony 

showed was more than thirtv-five vears old and erected 

* » 

prior to the enactment of the above act. Furthermore, 
assuming that said act was retroactive in its scope, it 
is contended that it would make no difference in this 
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instance, for the reason that the testimony at the trial 
clearly si lowed that the appellant was injured solely 
as a result of his own negligence, in assumingjtlie risk 
of descending the stairs, in the dark, with full knowl¬ 
edge of the existing danger. 

In the instant case the testimony of the plaintiff 
showed that he was a tenant in the premises which 
was a house approximately thirty-five years qld. He 
testified further that he and other members of liis fam- 
ily used the stairways frequently both during [the day 
and at night and that all conditions were the same at 
the time of his injury as at other times with regard 
to the tread on the stairs and the lighting conditions. 
Furthermore, the appellant testified that on the date of 
the injury he left his flat to go to work; that tl|ie third 
floor passage-way and the stairway leading f^*om the 
third to the second floor was “awful dark and that he 
sort of felt his way down the stairs and made three or 
four steps ” when he fell and injured his ankle. 

Appellant now contends that notwithstanding the 
continued use by him of the stairs, after he kpew the 
condition of the stairway with regard to the vtidth of 
the tread and the absence of light was not such con¬ 
tributory negligence, wherein the assumption of the 
risk apparent to him from such usage was such as 
would preclude his recovery, even though the defen¬ 
dant was guilty of a violation of the statute and the 
regulations, and appellant depends on decisions of the 
New York Courts in order to sustain his contention. 
Fortunately, the precise question involved in this case 
was placed before this Court in the case of Staples v. 
Casey , 43 App. D. C., 477, 43 W. L. R., 264, wherein 
the plaintiff’s declaration alleged the existence of a 
lease or agreement for a lease of a certain housQ, made 

1 l 
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and entered) into on the agreement of the landlord that 
he would put the rear stairway in good repair and a 
safe condition for the use of the plaintiff; that the 
landlord neglected the dutv he assumed in the agree- 
ment; that he failed to repair the stairs; that in using 
them in and about the house, and while exercising due 
care, and without knowledge that certain of the steps 
were insecure, she was injured. The lower Court sus¬ 
tained a demurrer to the declaration, and, in affirming 
that action, this Court, through Justice Robb said, in 
part: 


“When the appellant took possession of the 
premises on May 4, 1914, she knew, according to 
the averments of her declaration, that the stair¬ 
way in question was ‘out of repair and in a dan¬ 
gerous condition.’ She knew that certain of its 

v. 

steps were missing and yet more than three weeks 
thereafter, ‘while in the ordinary course of her 
occupation of said premises’, she used the stair- 
wav notwithstanding its dangerous condition and 
was injured because one of the stops ‘moved or 
oscillated.’ It is inconceivable that any person 
of average intelligence should have used this 
stairwav under the conditions disclosed without 
knowing that this step was loose, and even if we 
assume that the plaintiff did not know its condi¬ 
tion the result must be the same, for here the situa¬ 
tion requires us to rule that the weans of knowl¬ 
edge was the equivalent of actual knowledge. In 
other words, knowing that the stairway was in a 
dangerous condition bv reason of the missing 
treads, it was her duty, before attempting to use 
it to make a reasonable inspection of the other 
treads; and, had she done so the conclusion is ir¬ 
resistible that she would have discovered the in¬ 
firmity in the tread which caused her injury. Con¬ 
structive knowledge, therefore, in the circum¬ 
stances of this case, is the equivalent of actual 




knowledge. This was not an emergency iise of a 
back or kitchen stair, but a deliberate use jin ordi¬ 
nary course, and the plaintiff could not sihut her 
eves to conditions which should have been obvious 
to her had she looked and then charge the land¬ 
lord with responsibility for the consequences be¬ 
cause of his agreement. McGivn v. French, 107 
Wis., 54; Thompson v. Clemens , 96 Md., [196.’’ 
(Italics supplied.) 

In the case at bar, the testimony showed a “fleliber- 

* 

ate use” of the stairs “in ordinary course”, in bircum- 
stances where plaintiff, in the nature of things, saw 
and realized full well the conditions; and we jsubmit 
that he cannot now “charge the defendant” v\fith the 
consequences of his own act. The instant case is even 
stronger than the Staples case, so far as the defen¬ 
dant is concerned. There the landlord had agreed to 
keep the stairway in repair; here there is no mention 
of any agreement. There the Court held the pjlaintiff 
to have had “means of knowledge” which vjas the 
“equivalent of actual knowledge”; here the plaintiff, 
from the verv nature of things, knew that there was no 
light and that he was descending the stairs in the dark 
and thus had actual knowledge. 

Nor does the testimony in this case show tljat the 
use by the plaintiff of the steps was an emergency use, 
but was, as in the Staples case “a deliberate use in 
ordinary course”. There is no claim that thej steps 
contained a trap, or were defective. Knowiijg the 
steps were “unlighted and dark” he nevertheless pro- 
ceded and injured his ankle. 

In the case of Harrison v. The Mortgage Investment 
Company , Cl App. D. C. 155, the infant plaintiff child 
of a tenant in an apartment house fell from ah iron 
stairway leading from an apartment leased to and 




18 


occupied by her parents. The stair steps were 
equipped on each side with two iron railings, one 18 
inches above the tread of the steps, and one 18 inches 
above it. A demurrer to the declaration was sustained, 
this Court held that since there was no allegation that 
any of the other tenants had ever complained of the 
construction of the stairway, and since no previous ac¬ 
cident had occurred in their use, the question was 
whether the’landlord should have anticipated the use 
of the stairway by an unaccompanied child and have 
so protected or screened the openings, or screened the 
side so that it would have been impossible for an injury 
to occur in such use bv falling through or over the side 
of the stepsj The Court said that no such duty rested 
upon the landlord. 

Appellant contends that the case of Harrison v. The 
Mortgage Investment Company, supra, is not appli¬ 
cable in the instant case for the reasons that this Court 
held that there was no dutv resting on the defendant 
landlord, whereas in the instant case, appellant con¬ 
tends that there was a duty imposed on the appellee 
by virtue of an Act of Congress and regulations there¬ 
under. However, in the Harrison case, supra, this 
Court went on to sav: 

“Here the parents leased the apartment with 
knowledge of the structural condition of the stair¬ 
way. They made no complaint and exacted no 
promise! to change the condition, and thereby they 
assumed whatever danger in the use of the stair¬ 
way so long as it was not allowed to get into dis¬ 
repair. Neither the one nor the other of them 
would now be heard to complain of an injury re¬ 
sulting alone from the structural character of the 
stairs, and, in our opinion, their infant child stands 
in no better position. She was using the premises 
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in the right of her parents as tenants anci if the 
circumstances are such that they cannot recover, 
neither can she.” 

■ 

Appellee therefore contends that irregardless of any 
duty resting upon the landlord to keep his premises 
safe for the use of his tenants, the theorv of the as- 
sumption of risk by the tenant is clearly brought out 
in the Harrison case, and that theory is precisely ap¬ 
plicable to the instant case. 

Other cases wherein the facts were strikingly simi¬ 
lar to this case are cited as follows: 

In the case of Central Publishing House of Reformed 
Church in the United States v. Flurry Court of Ap¬ 
peals of Ohio, (1927) 157 N. E. 794. The plaintiff, a 
boiler engineer went into the defendant’s premises to 
repair a boiler. 'While in the premises, plaintiff ap¬ 
proached a closed metal door. This door led | to the 
elevator shaft. Plaintiff opened the door and jit was 
very dark, but he stepped forward and fell dojwn the 
shaft and was injured. Verdict for plaintiff j)ut re¬ 
versed on appeal. Held: Plaintiff was guilty qf con¬ 
tributory negligence in stepping into a dark pla^e. 

The Court said: 

“The door itself was not a dangerous instru¬ 
mentality, when it was open it was still safe, and 
injury only happened because plaintiff opened a 
closed door and entered impenetrable daifkness, 
which, was an elevator shaft. * * * Darkness 

is nature’s own warning to arouse natural instinct 
of self-preservation, the first law of nature. In¬ 
difference to such instinct is a violation of a fun¬ 
damental physical law, and in the instant case was 
more impressive than a sign ‘Danger,’ qn the 
door. Darkness was in this case a danger that 
stood in front of the plaintiff’s eyes, and junder 
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such circumstances to enter the shaft is in our 
opinion; such contributory negligence as should 
prevent a recovery in law. To hold a contrary 
doctrine would be to declare that in times and 
places of danger a person is not responsible for 
the proper use of his faculties, and so to decide 
would be to say that one is not held to the exer¬ 
cise of reasonable care and prudence.’’ 
********* 


In the case of Oeniuazzi v. Leonori, Missouri Court 
of A r,peals, (1921) 233 S. W. 75, the plaintiff entered 
defendant’s store, an auction house. She was asked bv 
defendant’s clerk to follow him to a show room. She 
followed about (10) feet behind him, down a dark hall- 
wav. At the end of the hallwav was a flight of stairs. 
At this point of the stairs it was dark. Upon coming 
to the headi of stairs clerk said “Follow me!” and 
nothing else. Plaintiff did and on coming to stairway, 
missed the first step and fell down stairs and was in¬ 
jured. Evidence showed that it was dark but that 
plaintiff knew there were stairs there because she tes¬ 
tified she saw clerk going down, and so assumed there 
were stairs there, but owing to the darkness did not 
see them. Verdict for plaintiff but reversed on ap¬ 
peal. Held: Plaintiff was guilty of contributory negli¬ 
gence and defendant was entitled to a directed verdict 
for which said defendant had asked but was refused. 

The Court said: 

“The testimony clearly established plaintiff 
knew the steps were there; knowing this fact it 
was her duty to approach the steps and proceed 
down them with due care for her own safety. She 
testified! she couldn’t see well owing to the lights 
and shadows. Instead of stopping or cautiously 
feeling her way for the top of the stairs, or taking 
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hold of the hand rail, she went ahead, and knowing 
the steps were there but not being* able to ^ee, she 
fell down the stairs. * * * We think tlje facts 

are such in the present case that reasonably minds 
could not well differ on the question as to Whether 
plaintiff exercised due care for her own safety. 
Xot being able to see, she made no attempt to cau¬ 
tiously feel her way to the steps, but walked 
straight ahead, knowing the steps to be the|re, and 
fell. The fair inference is that she was negligent, 
and defendant should have a verdict directed.” 

In the case of Smalley v. Firstf National Bank of Wil- 
kinsbnrg, 86 Pennsylvania Supreme Court Reports 
280 (July 1925). The plaintiff had gone to the bank 
after banking hours and in leaving the bookkeeper’s 
room on the second floor, she had fallen down an un¬ 
limited stairwav. Ordinarilv, the stairwav was lighted 
with a high-powered lamp, but after the close of busi¬ 
ness, the light had been turned out, and the plaintiff 
was familiar with this practice and had entered the 
premises notwithstanding such condition. Judgment 
for defendant and affirmed. 

The Court said: 

“Plaintiff admitted that on previous occasions 
when she went to the bookkeeping department 
after it was dark, the stairs were well lighted. On 
the night of the accident, she noticed the unusual 
condition (no lights). That the light at tie foot 
of the stairs was not burning, so that she codld not 
see, and if she went up it would be necessary for 
her to grope along in the dark over the entire 
distance from the foot of the stairs to door o| book¬ 
keeping department. The danger of her jmder- 
taking which was due alone to darkness Should 
have been manifest to her. It was a danger which 
it was her duty to anticipate and guard against. 
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She voluntarily tested a manifestly dangerous 
condition, of which she was warned, and so was 
i^uiltv of contributory negligence.” 

v_* • % O O 

#*#**###* 


CONCLUSION. 

The a])])ellee respectfully contends that the testi¬ 
mony adduced at the trial together with the principles 
of law involved and the authorities cited, conclusively 
shows the following: 

1. That the testimony of the witness, Harry Mal¬ 
lory, an assistant building inspector, was prop¬ 
erly excluded bv the Trial Judge for the reason 
that the witness was called upon to give his per¬ 
sonal interpretation of the act rather than the 
official interpretation of his department, namely, 
the Building Inspector’s Office. In any event, the 
interpretation of the Act and regulations there¬ 
under was a matter of judicial interpretation for 
tlie Trial Court. 

2. The Act of Congress together with the regula- 

v C? O 

tions thereunder are not applicable to the prem¬ 
ises in question for the reason that they are not 
retroactive in their scope. 

3. Assuming that the act and the regulations there¬ 
under were applicable to the premises in ques¬ 
tion. it is respectfully contended that there is no 
liability attaching to the appellee for the reason 
that the appellant assumed the risk in descending 
the stairs under the conditions herein described. 

In view of the foregoing, it is respectfully submitted 
that the decision of the Lower Court in directing a ver- 
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diet for the appellee was correct and should be af¬ 
firmed. 

Respectfully submitted, 

Michael F. Keogh, 

Peter G. Chacoxas, 

Attorneys for Appellee, 
Woodward Building, 
Washington, D. C. 


